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1.0
INTRODUCTION - THE NEED FOR GUIDANCE
1.1
This Code has been written to help everyone understand the standards required of Gosport Borough Council in carrying out its regulatory functions particularly in respect of planning and licensing decisions.

1.2
This Code applies to all Gosport Borough Councillors and to all staff involved in the regulatory system.  It applies equally to the operation of Council meetings and the Regulatory Board and its Sub-Boards.

1.3
Planning and licensing decisions rely on informed and objective judgement within a firm policy context.  They are often contentious because those decisions affect the daily lives of everyone and the private interests of individuals, landowners, and developers.  This is heightened by the openness of a system that actively invites public opinion before taking decisions.  It is important, therefore, that the process involves open and transparent decision-making.

1.4
One of the principal purposes of the planning and licensing systems is to control development and licensable activities in the public interest.  In performing this role, planning and licensing necessarily affects land and property interests, including the financial value of land holdings, businesses and the quality of their settings, together with the financial interest of various forms of licence the Council has responsibility for issuing and monitoring.  It is important, therefore, that the Council should make planning and licensing decisions affecting these interests openly, impartially, with sound judgement, and for justifiable reasons.  The process should leave no grounds for suggesting that a decision has been partial, biased, or not well founded.

1.5
The third report of the Committee of Standards in Public Life (the Nolan Report) recommended that all Planning Committees should consider whether their procedures are in accordance with best practice, and adapt their procedures if necessary, setting them out in a Code accessible to Councillors, staff and members of the public.  These principles apply equally to decisions relating to licensing matters.

1.6
The aim of this Code of Conduct is to ensure that the Borough Council operates an open and fair system.  Failure to follow this Code of Conduct, without good reason, could be taken into account during investigations into possible maladministration.

1.7
Councillors and staff are requested to read this Code thoroughly and put it into practice consistently.  It is intended to review the Code regularly so that it remains useful and relevant.

2.0
GENERAL ROLE AND CONDUCT OF COUNCILLORS AND OFFICERS

2.1
Councillors and officers have different, but complementary, roles.  Both serve the public, but Councillors are responsible to the electorate, while officers are responsible to the Council as a whole.  A successful relationship between Councillors and officers can only be based upon mutual trust and understanding of each other’s position.  This relationship, and the trust which underpins it, must never be abused or compromised.

2.2
All of those involved in the planning and licensing processes and the general public are entitled to expect high standards of conduct and probity by all those holding public office. Only material planning or licensing considerations should be taken into account.  There are statutory provisions and codes setting standards which must be followed.  Both Councillors and officers are guided by the Council’s Code of Conduct.  
2.3
Whilst Councillors have a special duty to their ward constituents, including those who did not vote for them, their overriding duty is to the whole community.  Councillors should not favour any individuals or groups and, although they may be influenced by the opinions of others, they alone have the responsibility to decide what view to take.  Councillors must, therefore, represent their constituents as a body and vote in the interests of the whole borough.

2.4
Whilst this Code deals primarily with planning and licensing applications, its principles apply equally to the consideration of  Local Plans, Supplementary Planning Documents, Development Briefs, enforcement issues and all other planning matters.   An overriding principle is that, when local authorities are dealing with planning matters, they should only take into account material planning considerations.  This principle applies equally to licensing matters.

2.5
Officers must always act impartially.  In order to ensure that senior officers do so, the Local Government and Housing Act 1989 imposes political restrictions.  In addition, officers who are Chartered Town Planners are guided by the Royal Town Planning Institute’s Code of Professional Conduct.  Breaches of the Institute’s Code may be subject to disciplinary action by the Institute.  Similarly members of the Chartered Institute of Environmental Health are guided by their code of conduct and are subject to disciplinary procedures of the Institute, as are the Council’s legal representatives by the codes of the Solicitors Regulation Authority.

2.6
The law provides that all planning applications are determined by primary reference to the Development Plan.  If the Development Plan is material to an application, therefore, the statutory requirement is that it should be determined in accordance with the Development Plan, unless material considerations indicate otherwise.
2.7
A further key principle is that local opposition or support for a proposal is not in itself a ground for refusing or granting planning permission, or the appropriate licence, unless that opposition or support is based upon valid planning or licensing reasons and concerns which can be sustained. It should also be borne in mind that, although objectors do not have the right to appeal against the grant or refusal of an application, they do have the right to take the Council to court if it has acted contrary to the Human Rights Act 1998. 
2.8
Guidance to Councillors in respect of the Council’s Code of Conduct and regulatory matters is available through training seminars and briefings.

2.9
Councillors should be very cautious about accepting gifts and hospitality and should act on the presumption that any gift should be refused.

2.10
During the course of carrying out their duties, officers may be offered hospitality from people with an interest in a regulatory issue. Wherever possible, such offers should be declined politely.  If receipt of hospitality is unavoidable (i.e. to refuse could cause offence or embarrassment, such as accepting a cup of coffee) officers should ensure that it is of the minimum level.  Copies of each Units Gifts and Hospitality Register are held by the Borough Solicitor.

2.11
Officers must always act impartially and seek permission from the appropriate senior officer for any private work or interest which they wish to take up.  The Council will review regularly the outside activities declared by its officers, and the restrictions placed upon such activities by the Council.

3.0
DECLARATION AND REGISTRATION OF INTERESTS
3.1
The law and the Council’s Code of Conduct set out requirements and guidance for Councillors on declaring disclosable pecuniary interests and personal interests and the consequences of having such interest.  The Code of Conduct advises that not only should impropriety be avoided, but also any appearance or grounds for suspicion, of improper conduct.  The responsibility for this rests individually with each Councillor.

3.2
Councillors must keep their Register of Interests updated and any changes should be notified to the Borough Solicitor as soon as they occur and in any event within 28 days of any change occurring.

3.3
The law makes specific provision requiring a Councillor to disclose disclosable pecuniary interests (including those of a spouse or partner) which they may have in any matter before it is presented to the Council and its Boards.  The Councillor is also prohibited from speaking or voting on the issue and must withdraw from the meeting before it is considered.  It may be possible to obtain a dispensation from the Council’s Standards and Audit Sub Board to allow a Councillor to speak or vote and the procedure for such applications is found in the Council’s Code of Conduct, 

3.4
Personal interests can be just as important.  These are  interests that may be thought to influence the Councillor’s decision-making (e.g. planning or licensing application submitted by a member of the Councillor’s family, close associate or friends, as well as those arising through membership of, or association with, clubs, societies, and other organisations such as Freemasons, Political Parties, Trade Unions and voluntary bodies).  If a Councillor has a personal interest, they must always declare it, a member with a personal interest may subject to paragraph 4.2 below remain in the meeting and take part in the debate and vote on a matter. Further guidance on personal interests may be found in the Council’s Code of Conduct.
3.5
Councillors who are unsure whether an interest should be declared should seek the advice of the Council’s Monitoring Officer, although the final decision rests with the Councillor.

3.6
Councillors who have substantial property interests or are involved in any licensable activities, or other interests, which would prevent them from voting on a regular basis, should avoid serving on the Regulatory Board.

3.7
Further advice on these matters is available from the Borough Solicitor.

4.0
PROPOSALS SUBMITTED BY COUNCILLORS AND OFFICERS, AND COUNCIL DEVELOPMENT

4.1
If Councillors or officers submit their own development proposals or licensing applications to the Council, they should take no part in its processing and the decision-making.  Such planning or licensing applications will be reported to the Regulatory Board or the appropriate Sub-Board as formal agenda items and not dealt with by officers under delegated authority.

4.2
If an application has been made by a Councillor, close associate or one of their family or friends that Councillor should not vote or speak on the application and should withdraw from the meeting.  Equally, a Councillor who has acted in a professional capacity for any individual, company, or other body pursuing a planning or licensing matter, should not vote or speak in relation to that matter, and should withdraw from the meeting.  Ideally, all such applications should be submitted by a professional agent to avoid partiality and contact with officers dealing with the application.

4.3
The Council’s Monitoring Officer should be notified by Councillors and officers of all such proposals, as soon as they are submitted.

4.4
Applications made on behalf of the Council for its own development or activities requiring a licence must be determined in an identical manner to applications made by the general public and the same planning/licensing policy considerations applied.  The Council’s current practices and procedures achieve this with identical consultation and publicity in relation to the application.  Decisions must be made strictly on planning or licensing merits and without regard to any financial or other gain which may accrue to the Council if the development activity is permitted.  Applications for development by the Council will be reported to the Regulatory Board. Council activities requiring a licence will be determined in accordance with the statutory requirements and if necessary reported to the Regulatory Board or relevant Sub-Board.

5.0
LOBBYING OF COUNCILLORS AND LOBBYING BY COUNCILLORS

5.1
The Nolan Report recognises that it is essential for the proper operation of the planning system that local views and opinions are adequately aired.  The most effective and suitable way this can be done is via locally elected representatives.  However, such lobbying can, unless care and common sense are exercised by all parties concerned, lead to the impartiality and integrity of a Councillor being called into question.  When being lobbied, Councillors should take care about expressing an opinion which may be taken as indicating that they have already made up their mind on the issue before they have heard all the evidence and arguments.  In such situations they should restrict themselves to giving procedural advice.  If they do express an opinion, they should make it clear that they will only be in a position to take a final decision after having heard all the relevant evidence and arguments at the Board meeting - otherwise they are vulnerable to accusation of partiality.  These principles apply equally to licensing matters.

5.2
Each Councillor should reach their own conclusions on planning or licensing matters, rather than follow the lead of another Councillor.  In this regard, any political meetings prior to a meeting of the Regulatory Board or of any of its Sub-Boards should not be used to decide how Councillors should vote.  Decisions can be taken only after full consideration of the officers’ report, and information and discussion at the Board or Sub-Board meeting. 
5.3
When dealing with the public, it is quite proper for Councillors to give factual information, advice as to the process and procedures followed by the Council, and who to contact in the Council for further information.  Equally, it is appropriate for a Councillor to report the public’s views, either to officers or to the Board or Sub-Board, but it would be wrong for the Councillor to put pressure on officers for a particular recommendation to the Board or Sub-Board.

5.4
A Councillor serving on the Regulatory Board, who represents a ward affected by an application, is in a difficult position if it is a controversial application where intense lobbying takes place.  If the Councillor responds to lobbying by deciding to go public in support of, or in opposition to, a particular outcome - or even campaign actively - it will be very difficult for that Councillor to argue convincingly, when the Board comes to takes its decision, that they have carefully weighed the evidence and arguments presented at the Board if they have already made statements which suggests they have already made their mind up.  The proper course of action for such a Councillor in these circumstances would be to make an open declaration and not to vote.  Accordingly, a Councillor should avoid organising support for or against a planning or licensing application if they intend to participate in its determination at the Board.  However, it should be possible for a Councillor to give support to a particular body of opinion while waiting until the Board meeting to hear all the evidence, before making a final decision.

6.0
PRE-APPLICATION DISCUSSIONS AND MEETINGS WITH APPLICANTS AND THIRD PARTIES

6.1
Discussions between a potential applicant and the Council prior to the submission of an application can be of considerable benefit to both parties, and are widely encouraged.  Discussions can take place for a variety of reasons, for example, to establish whether an application can be improved to meet policy objectives, or to overcome objections, or to meet relevant neighbour concerns etc.

6.2
It should always be made clear at the outset that pre-application discussions will not bind the Council to making a particular decision or its officers to making a particular recommendation, and that any views expressed are provisional, until all relevant information is submitted and consultations on it have taken place.

6.3
Advice should be consistent, and based on the relevant planning or licensing material considerations.  Officers will ensure their advice is not partial, nor seen to be.  Wherever possible meetings should be held in the Town Hall rather than in the applicant’s premises, and notes of the meeting made and retained on the case file.

6.4
When attending public meetings and site visits, Councillors should take great care to maintain their impartial role as a Councillor, listen to all the points of view expressed by the speakers and public, and not state a conclusive decision on any pre-application proposals and submitted planning or licensing applications.

6.5
Generally, it is preferable that Councillors do not take part in pre-application discussion, so as to maintain impartiality.  Where Councillors do become involved in such discussions, including meetings on site, and the matter is contentious or potentially contentious, they should always seek the assistance or attendance of an appropriate officer.

6.6
If Councillors consider that they have been exposed to undue or excessive lobbying or approaches, these should be reported to the Monitoring Officer who will, in turn, advise the appropriate officers.


6.7
Once an application has been lodged, and before it is determined, Members of the Regulatory Board should avoid all meetings with the applicant or third parties.  This is a particularly sensitive period and any such meetings could be construed as lobbying.  Members should not seek to advise applicants, their agents or third parties on the likely acceptability, or not, of any matter coming before the Board.

6.8
Councillors who also serve on the County Council may need to clarify their separate roles in each Council in respect of Gosport Borough’s policies.  The public and other interested parties should be clear at all times when the Councillors are acting as a County Councillor and when they are acting in their role as a Borough Councillor.

7.0
OFFICER REPORTS 
7.1
Certain applications are dealt with under the Scheme of Delegation to Officers, which gives clear guidelines on when applications will be determined by the Head of Development Management, the Borough Solicitor, or the Head of Environmental Health.  The remainder are dealt with by the Regulatory Board or by one of its Sub-Boards, and are the subject of reports to those Boards.


7.2
Licensing applications are considered within a quasi-judicial framework that requires precise and objective procedures.  Although to some extent the determination of planning applications can also be quasi-judicial in nature, it is often more of a subjective process where proposals are considered against a background of policy guidance.  This section describes how planning applications are to be presented to and considered by the Regulatory Board.  Section 10 deals with the procedures the Board, the Licensing Sub-Board and the Licensing (General Applications) Sub-Board will follow when hearing licensing applications. 

7.3
Written reports in regard to planning applications will include a clear description of the relevant planning history, site, and an explanation of the Development Plan policies and any other material considerations.  The report must conclude with a recommendation that should be fully justified within the report.  This is particularly important where the recommendation is for planning permission to be granted where the proposal is contrary to the Development Plan, or where the recommendation is for refusal.

7.4
Additional information on items on the agenda received after the agenda papers have been prepared will usually be provided verbally at the meeting although, where appropriate, some information may also be distributed at the meeting.

7.5
Board decisions should be properly recorded.  Where a Councillor wishes to propose that a planning application is refused or approved contrary to the officer recommendation this should be raised before the vote on the recommendation in the report is considered. The Councillor will need to give the planning reasons why the application should be refused or approved and, if these are seconded, a vote on refusing or approving the application will be taken first. If the proposal to refuse or approve the application is agreed then the application will be refused or approved. If the proposal to refuse or approve is not agreed then a vote will be taken on the recommendation as set out in the report. The reasons for such a decision should be clearly recorded, as should any discussions on human rights issues. Such reasons should be clear and convincing.  Officers should also be given the opportunity to explain to the Board the likely implications of the contrary decision.  

7.6
Where Councillors wish to add or amend conditions the general content will be agreed at the meeting before the vote is taken and the final wording will generally be delegated to the Head of Development Management and/or the Borough Solicitor and Deputy Chief Executive.
8.0
PUBLIC SPEAKING AT BOARD MEETINGS

8.1
The Nolan Report recommends, amongst its list of best practice for planning procedures, that there should be opportunities for applicants, objectors, and other interested parties to make representations at the Regulatory Board.

8.2
The Council believes that public speaking enhances public involvement and confidence in the planning and licensing processes.

8.3
The Borough Council has been operating such a procedure for some time, and clear Deputation protocols have been established, details of which are set out in the Council’s Constitution. Further information may be obtained from Democratic Services.
8.4
In regard to planning applications, the protocols allow for more than one Deputation to be heard by the Board, whether in support or in opposition to the application proposals with the time allocated to all deputations being 5 minutes for those in support and 5 minutes for those opposing.  One spokesperson for each such Deputation will normally address the Board immediately following the officer’s presentation.  Members of the Board may then ask questions of spokespersons to clarify any statements made and the Chairman shall, if considered appropriate, respond to any Deputation on behalf of the Board.  The application proposals will then be considered without further reference to Deputation spokespersons.

9.0
SITE VISITS

9.1
The purpose of a site visit is for Members of the Regulatory Board to gain knowledge of the application where appropriate and its relationship to adjacent sites.  A decision to carry out a site visit should only be made where objective decisions could not be taken without such a visit.  A site visit is only likely to be necessary if:

 the impact of the proposal is difficult to visualise from the application details and any supporting material, including photographs taken by officers, or

 there is a good reason why the comments of the applicant and objectors cannot be expressed adequately in writing, or

 The proposal is particularly contentious and/or complex.

9.2
A member at the meeting of the Regulatory Board may request that a site visit is held, but the tests set out in paragraph 9.1 should still apply. Such a request would need to be seconded and agreed by the majority of members at the meeting, and the reasons for holding a site visit should be recorded within the minutes of the Board.
9.3
The site visit should consist simply of a site inspection, with Officer assistance.  Ideally, the site visit should only be attended by Officers and Members to ensure that the purpose is to view the site only, and to remove any possibility of lobbying by the applicant or third parties.  There are opportunities for these parties to make any representations through the Deputation procedure.

9.4
If an applicant needs to be present to allow site access, they should be notified in writing of the purpose of the visit and that representations would not normally be allowed to be made on site.  Objectors should also be notified of the visit, and that representations will similarly not be allowed, unless circumstances arise whereby the applicant has been allowed to make representations.

9.5
Questions may be asked by Members during the site visit but no discussions of the merits of the case should take place, and Members should avoid expressing an opinion.  No decisions are to be made at the site visit.  It is essential that Members and Officers ensure that those attending are not led to believe that a decision has been taken on the spot, or that conclusive views have been reached.  Members should attend the site visit at the same time, and not on their own or in separate groupings from other attendee Members.  Members should not allow themselves to be addressed by the applicant or third parties as individuals or separate groups.

9.6
Should individual Members make their own unofficial site visits, they should do so in a manner that is not pro-active or be likely to attract the risk of lobbying.

9.7
Details of all those attending site visits should be recorded within the Regulatory Board minutes.  Officers will present any relevant information obtained from the site visit, in addition to the application report, to the Board. 

10.0
LICENSING APPLICATION PROCEDURES


10.1
Unlike planning applications, licensing applications are heard in a quasi- judicial setting, with decisions made in closed session i.e. not in the presence of Officers or the public.  The full particulars will vary with each case or type of application, however in principle, most will follow the procedures shown in Appendix A. The majority of licensing applications will be heard by either the Licensing Sub-Board or the Licensing (General Applications) Sub-Board. 
11.0
COMPLAINTS AND RECORD KEEPING
11.1
The Council has devised its own local complaints system, details of which are available from the Borough Solicitor.

11.2
In order that complaints can be fully investigated, record keeping on all regulatory matters should be complete and accurate.  In particular, every planning/licensing application and enforcement file will contain an accurate account of events throughout its life.

11.3
Where a planning or licensing application is dealt with under the delegated powers, a record will be kept of the considerations taken into account in determining the application.

Appendix A   

Chairman’s Record

Board title………………………………………………………………….

Date of Board/Sub-Board  ………… 

Chairman  ……………………………………………………………………………..

THE COUNCIL’S CASE

The Council Officer will if applicable and with the permission of the Chairman distribute to members of the Board/Sub-Board  a copy of the applicant’s / respondent’s  Disclosure Barring Service (DBS) check  or  any other relevant disclosure, and any written statement by the applicant /  respondent provided  in support of their case.

The Board/Sub-Board shall be given an opportunity to read the above before the Council Officer introduces his report.

	The Council’s Officer will introduce his report and present the relevant facts
	

	
	

	The applicant / respondent  may ask the Council’s Officer questions arising from what he/she 
	

	has said, or relating to the agenda item
	

	
	

	Councillors may ask the Council’s Officer questions
	

	
	

	*The Police or any third party objector may, with the Chairman’s leave, speak
	

	
	

	The applicant may ask the Police or third party questions arising from what they 
	

	have said or relating to the agenda item.
	

	
	

	Councillors may question the Police or third party
	


THE APPLICANT’S CASE

	


The applicant / respondent  states his or her case and may rely upon any written   statement filed in support of their case, which is before the Board/Sub-Board      
	


The Council’s Officer may ask the applicant / respondent questions arising from what the applicant/respondent has said or referred to in any written statement filed in support of their case, which is before the Board/Sub-Board                          
	


Councillors may question the applicant / respondent   

	


Any third party may, with the Chairman’s leave, speak in support of the applicant / respondent                                                                                               

	


Councillors Board may ask the third party questions.                                        

SUMMING UP

	The Chairman will ask the Council’s Officer and the applicant / respondent , in turn, if they have any further comments to make
	

	
	


THE DECISION

	All persons, except the person who records the minutes, withdraw from the room
	

	whilst the Board/Sub-Board  decides the matter in private.  All persons will then be called back into the room when the Chairman will announce the decision of the Board/Sub-Board
	

	
	


The chairman will confirm that written notice of the decision with reasons, and information as to any statutory right of appeal will be sent to the parties.

The above is an accurate account of the hearing

Signed  ………………………………………………………………………

Date      .……………

*In the case of a Licensing Sub-Board hearing in respect of applications under the Licensing Act 2003 and The Gambling Act only the applicant / respondent and any responsible authority or interested party who have made a relevant representation may address the Sub-Board.

23
Codes and Protocols


April 2002

PAGE  

